TERRITORY OF GUAM
; OFFICE OF THE GOVERNOR
E AGARNA, GuaM 96910
E

U.S A.

iEXECUTIVE ORDER NO. 96-10

RELATIVE TO AN EMERGENCY DECLARATION OF
CUSTOMS, AGRICULTURE AND QUARANTINE INSPECTION
SERVICE CHARGES.

WHEREAS, in iaccordance with Section 9302 of Title 5, Guam Code
Annotated, and pursuant to Government Code Section 47149, the attached
rules and regulations |governing the Customs, Agriculture, and Quarantine
Inspection Service Charges are hereby adopted as emergency rules and
regulations based on the following findings:

1.

Section 18 of Chapter III of Public Law 23-45 (Government Code
Sections 47143 et. seq.) mandates that a customs, agriculture and
quarantine inspection services charge be levied by the Antonio B.
Won Pat Guam International Airport Authority ("GIAA") and the
Customs and Quarantine Agency ("CQA") upon all air and sea
carriers. Until rules and regulations are adopted, certain initial
statutory rates are mandated by Government Code Section 47144.

E
On March{ 13, 1996, formal notice of the implementation of
Government Code Sections 47143 et. seq. was given by the GIAA to
all air carriers subject to the service charges, a copy of which is
attached he’xeto as Exhibit "A". Said notice advised the carriers that
the initial service charges were subject to adjustment upon the
adoption of interim and final rules and regulations.
Governmeht Code Section 47149 authorizes the Director of
Customs and Quarantine Agency to promulgate rules and
regulation to implement Government Code Sections 47143 et. seq.,
including rules governing the procedure for collection of the service
charges, fo Jlj: periodic review of the costs of providing inspection
services and the level of charges levied, and other matters.

|

Certain air carriers have inquired of the Federal Aviation
Administraition (FAA) as to the legality under federal law and
applicable IIJAA regulations of the subject service charges and have
asserted, inter alia, that Government Code Sections 47143 et. seq.
violate the Anti-Head Tax Act, 49 U.S.C. §40116 (AHTA).
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The FAA Airports District Officer, Western-Pacific Region, U.S.
Department of Transportation (DOT) in letters dated November 13,
1995 and January 16, 1996, copies of which are attached hereto as
Exhibits "B and "C", responded to air carriers' inquiries advising
that the terms of Government Code Sections 47143 et. seq. were not
in conflict with the AHTA, as the service charges to be levied on
aircraft operators are only intended to recover the costs of
providing inspection services and facilities at the Antonio B. Won
Pat Guam Internatlonal Air Terminal ("GIAT").

The FAA leltters further state relative to the reasonableness of the
service chaﬁges that if the charge amounts exceed the actual cost of
providing inspection services, the charges mlght be considered a
prohibited tax under the AHTA and, further, in these circumstances
remittance of excess service charge proceeds by GIAA might be
considered |a prohibited use of airport revenue under 49 U.5.C.
§47107(1)(2)(A)

To avoid v1olat10n of the aforesaid federal laws, the FAA Airports
District Ofﬁcer advised that "the GAA and GCQA must assure that
the level oﬂ the service fees do not exceed the costs of providing
inspection sEerV1ces at GUM". Exhibit "B" at 2.

A thorough‘;rewew of the current actual costs of providing customs,
agricultural and quarantine services as they relate to air passengers
indicates that the initial statutory charges provided in Government
Code §47144il may be excessive.

Further, the 'methodology for calculation of service charges set forth
in Section III of the attached emergency rules and regulations
provides a, more reasonable, accurate and efficient method of
determining and levying reasonable service charges on aircraft
operators, by reference to each air carrier's respective percentage of
arriving passenger volume, and-those rules and regulations permit
air carrier part1c1pat10n and consultation in the service charge
review process consistent with the DOT/FAA Policy Regarding the
Establishment of Airport Rates and Charges mandated by 49 U.S.C.
§47129(b)(2)E

Immediate Fadop’cion of the attached rules and regulations on an
emergency ba51s is necessary to comply with the above-cited federal
law; [
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NOW, THEREFORE, {‘I, CARL T. C. GUTIERREZ, Governor of Guam, by
virtue of the authority vested in me by the Organic Act of Guam, as amended,
and the laws of Guam, gdo order:

1)  The attached emergency rules and regulations attached hereto
as Exhibit "D" are effective April 13, 1996.

2)  The rules and regulations shall be promulgated by the Director
of the Customs and Quarantine Agency according to Section
47149 of the Government Code enacted in Section 18 of
Chapter III jof Public Law 23-45.

H

SIGNED AND PROMULG:«ATED at Agafia, Guamthis 12th day of April 1996.

VS a

CARL'T. C. GUTIERREZ
Governor of Guam

COUNTERSIGNED:

/ / ’ / ,‘:.5. ~ 4
MADELEINE 7.
Lieutenant Gowft

Y o V.
rnor of Guam
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trr COMMONWEALTH NOW!

GUAM AIRPORT AUTHORITY

(ATURIDAT PUETTON BATKON AIREN GUAHAN)

P.O. Boux 8770, Tamuning, Guam 96931 » Telephone: 646-0300, 646-0301, 646-0302
Fax: (671) 646-8823

MEMORANDUM

TO: All Aircraft Owners & Operators

FROM: Executive Manager

SUBJECT: Amendment of Airport Tariff Schedule (P.L. 23-45)

NOTICEIS HEREBY GIVEN, pursuant to Government Code Section 47143 (P.L. 23-45) and
Sections 1.01.03.01 and [1.08 of the Terminal Rules and Regulations of the Guam Airport
Authority, that effective|April 13, 1996, each aircraft landing at the A.B. Won Pat Guam
International Airport will be levied a Customs, Agriculture and Quarantine Inspection Services
Charge reasonable related to the costs of the services provided to the carriers. The charge shall
be paid in U.S. currency tio the Authority at the office of its Treasurer/Controller on a monthly
basis no laterthan the fifteenth (15th) day of the month following the month in which the services
were provided, pursuant to/monthly billings provided by the Authority of the various charges and
fees payable pursuant to|Article XIV of the Terminal Rules and Regulations. Pending the
adoption of interim and final rules and regulations by the Director of Customs and Quarantine
Agency, pursuant to Government Code Section 47149, the service charge shall be determined
based on the initial rates set forth in Government Code Section 47144(a).

DATE: March 13,1996

Attached hereto is a copy of the amended Airport Tariff Schedule, reflecting the addition of the
Customs, Agriculture and|Quarantine Inspection Services Charge.

Sincerely,

me

GILBERT E. ROBLES |
Acting Executive Manager

ATTACHMENTS

- | MEMBER - ‘
m e - AMERICAN ASSOCIATION

TISTAL ARG nenor [ OF AIRPORT EXECUTIVES

Tvaornye Wan



BAMLDIL A

GUAM INTERNATIONAL AIRPORT

GUAM AIRPORT AUTHORITY
P.O. Box 88770, Tamuning, Guam S6931
Telephone: (671) 646-0300 thru 0302 Fax: (671) 646-8823

AIRPORT TARIFF SCHEDULE

The following Alrport Tatiff Schedule reflects the retes, fees and charges established by GAA's Rules
and Regtitations, The Rules and tations, as the provailing source d W, shall govem any
conflicts or dispules hereunder.

Alrport Tariff Schedule rates, fess and charges established by GAA'a Rules and Regulations for Commuter
and Ganerat Avialion operations at the Air Te:minat Asninex (Cld Terminal) are effective March 1, 1992.

CLASSES OF AIRCRAFT
CLASS | Aircraft having certified gross take-off weight (GTOW) of thirty thousand (30,000) pounds or more.
CLASS Il Aircraft having certified GTOW of lass than thidy thousand {30,000} pounds.
1. AIRFIELD USE CHARGE : 6. IMMIGRATION INSPECTION FEES
(Sourca: Section 14.02) Signatory & Non.Signatoiy Effective Oct 1, 1995
Effective Oct. 1, 1995 Main Tenninal Thirty six cants ($ .36) per 1000 pounds of Stgnatory & Non-Signatory
cattifiad GTOW for aach |anding. Main Tenninal Fifty one cants (5.51) per inlemational an assangar.
Class It & Commuter Facility Seven dollars and fifty canis ($7.50) for each
‘ : fanding.
7. ARRIVAL FACILITY
SERVICE CHARGE Signatory & Non-Signatory
2. APRON/GATE LUSE CHARGE (Source: Section 14.08) Main Terminat One doliar and nine cents ($1.09) par
(Sourca: Section 14.03) Signatoiy & Non-Signatory Charge effactive Oct. 1, 1995 ierminatiag or amiving passenger, in lieu of rent
Main Terminal Thitly six ¢ants ($ .36) per 1000 pounds of Commuter Facility Fifty cents ($.50) par amiving passenger or Two
cetlified GTOW for each landing. dollars and fifty cents ($2.50) per aircraft,
Class) One dollar and fifty cents ($1.50) for each use whichever is raaler.
with four {4} hours maximum.
Comenutar Facility Five cants ($ .05) por 1000 pounds GTOW
fer nach uss wilh two (2} hours max 8. DEPARTURE FACILITY
SERVICE CHARGE Signatory & Non-Signatory
3. LOADING BRIDGE USE CHARGE (Source: Section 14.07 & 14.07.01) Main Tarminal One dollar and thirleen cents ($1.13) per enplaned
(Sourca: Section 14.03.01) Signatoty & Non-Signatory  Sixty Five Dollars and fifty sight cents ($65.58) each use passenger, In liau of rant. Exchudes secuity
inspaciion services.
Commuter Facility Sevenly-five cenis ($.75) per anplaned passangar
II AIRCRAFT PARKING CHARGE or Three doltars and seventy-five canis ($3.75) per aircraft,
(Source: Section 14.05) Signatory & Non-Signatoiy viiicheverls greatar,
J— ~Main-Tarminal—~——Thirty sbcants ($-36) par 1000 pounds of caitifiad o -
GYOW for each 24 hour peiiod or fraction 9. IN-TRANSIT FACILITY
' thereof. A d 6 hours after landing. SERVICE CHARGE Main Terminal & Commuler  Ninaty cents ($.90) per In-teansit passengar in lieu
Class || & Commuter Facility One dollar and seventy-five cenis ($1.75) for each (Source: Section 14.08) of rent, or Ten dollars ($10.00) per flight,
twenty four hour pailod or a fraction thereof vhichevaris greater.
assassed six hours aflerfanding.
5. FUEL FACILITY USE CHARGE By Qpozaing Agreamonl: 10. WASTE DISPOSAL FACILITY
(Source: Section 14.09) Signatory Ouerlar of a cent ($.0025) per gallon of fuel taken USE CHARGE
an payable to the fusling system operator. (Source: Section 14.10) Main Terminal & Commuler  Charge for use is 3ot by and payable to the waste
Non-Signatoty Two end & Quartarcants ($.0225) per gationof disposal facility operator.
fuetlakan on payable o the fueling system
oparalor.




EXHIBIT "A"

GUAM INTERNATIONAL AIRPORT

GUAM AIRPORT AUTHORITY
P.O. Box 88770, Tamuning, Guam 96931
Telephone: (671) 646.0300 thru 0302 Fax: (671) 646-8823

AIRPORT TARIFF SCHEDULE
OTHER RATES, FEES, CHARGES
11. CATERING FEE Monthly fee aquat to five percent {5%) of gross _
(Source; Seclion 14.12) monthly billings from supplier of in-fight food and

beverage. Excluded isin-flight catering provided
direclly by bonafide airline tenant.

[12. RAMP VEHICLE DECAL CHARGE Five dollars ($5.00) per dacal per annum
{Source: Section 1.08 & 2.05)

13. TOUR BUS FACILITY CHARGE (Apr. 1) 1995 Three dollars ($3.00) per passenger
{Source; Saction 14.13}

14. VEHICLE PERMIT 1 to 10 passengers Twenty-five dollars ($25.00) per vehicle

CHARGE cgﬁ;g:sm Tour & Courtesy 11 to 20 passengers Thisty - five dollars ($35.00) per vehicle

(Source: Section 14.14) 21 1o 30 passengers Forty - five dollars ($45.00) per vehicle

For vehicles used in the ial cartiage of 31 to 40 passengers Fifty - five dollars ($55.00) per vehicle

persons o and from the passenger tarmina), the 41 to 50 passengers Sixty - five dollars ($65.00) per vehicle

following annual peanit ees shall apply based on Over 50 passengers Seventy - five dollars ($75.00) per vehicle

the sealing capecity of each vehicla;

15. TAXICAB PERMIT CHARGE Twenty-five dollars ($25.00) per vehicle

{Sourca: Section 14.14}
16. RESERVED PARKING 1983 Five dotlars ($5.00) per dacel per annum
DECAL CHARGE (Apr. 1) 1995 Twenty - five dotlars ($25.00) per decat per annum

(Source: Section 14.15.01)
Authorized Airines. commercial operators and lenants aftected only,

17. EMPLOYEE PARKING Charges are annually for each amployee parking
DECAL CHARGE dacal issued to employeaes of tenants or concessionaires
(Source: Section 14.15) who use designated employee parking facifities,

(Oct. 1) 1991 Fifieen dollars ($15.00) per annum per decal
Magnetic Parking Card  Ten dollars ($10.00) each non-refundable deposit
Magnetic Parking Card - Replacement for unaccountable card Ona hundred dollars ($100.00) each

1_8—.— SECURITY IDENTIFICATION ’ NewBadge Ten dallars ($10.00) each for processing
BADGE CHARGES

Renewal Ten dollars ($10.00) each for processing
Charges for Security I.D. badges which are stolen, lost,

and/or raplacad 6re postad at GAA's Security Division. Change of status _Ten dollars ($10.00) each for processing

19. CUSTOMS, AGRICULTURE AND QUARANTiNE .
'SERVICES CHARGE = B

B : Teon Dollirs ($10.00) per arrtving passengar.
e L ) % . Hlv‘e Doll'l'l_': {$5.00) per consignment of 2Ir cargo.
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U.S. Department Western-Pacific Region T 300 Ala Moana Bivd., Rm. 7116
of Transportation Airports District Office T e, il onolulu, H! 96813

e IO 27 MAIL: Box 50244
Fede;ql Aviation Honolulu, H! 96850-0001
Administration

%/(808) 541-1230
FAX: (808) 541-3462

November 13, 1995

Mr. Rickie G. Reynolds
Executive Manager
Guam Airport Authority
Commonwealth of Guam
PO. Box 8770
Tamuning, GU 96931

e

Dear Mr. Reynolds: 1

This letter responds'to your request for the Federal Aviation
Administration (FAA) |review of recently enacted legislation establishing
a customs and agricultural inspection service fee to be collected by the
‘Guam Airport Authority (GAA) at the Guam International Airport Terminal
{GUM) , Agana, Guam. |Based on our review of the legislatiomn and
information currently available, the legislation does not appear to be
facially inconsistent with Federal requirements governing generation and
use of revenue at publicly-owned airports. However, I want to take this
-opportunity to alert‘you to FAA concerns regarding implementation of the
legislation.

As enacted, the legislation authorizes the GAA to assess and collect from
air carriers landinglat GUM a service charge for customs and inspection
services provided at‘GUM (§47145). The legislation further authorizes
the GAA to reimburse the Guam Customs and Quarantine Agency (GCQA) and
Department of Agricuﬂture for the costs of performing the various
inspections at GUM and to apply the service charge to pay for those costs
(§47146) . The legislation further authorizes the Director of the GCQA to
promulgate rules andlregulations governing the service charges, including
provisions establishing periodic review of the costs of providing the
services and of the level of charges levied (§47149). The legislation
also establishes an %nitial service fee of $10 per passenger and $5.00
per consignment of air cargo, “[ulntil the first rules and regulations
required by §47149 have been promulgated and based on a preliminary
assessment of the actual costs” of the services provided (§47144).

The FAA has consider%d the legislation in light of the Anti-Head Tax Act,
49 U.S.C. § 40116 (AHTA). The AHTA generally prohibits state and local
taxation of air commerce, passengers traveling in air commerce and the
sale of air transportation. The AHTA excludes from this prohibition
reasonable landing fees, rental charges and other service charges paid by
aircraft operators for using airport facilities. The FAA has also
considered the legislation in light of AIP grant assurances requiring
that revenues generated by an AIP obligated airport be used for the
capital and operating| costs of the airport, 49 U.S.C. § 47107 (b). Based
on provisions of the FAA Authorization Act of 1994, Pub. Law 103-305
(August 23, 1995), payments by an airport sponsor other than payments

EXHIBIT "B"
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reflecting the value of services and facilities provided to the airport
are to be considered a prohibited use of airport revenue,

49 U.S.C. § 47107(1) (2) (7).

Based on the termsiof the legislation it appears that the service charge
is intended to be imposed <. aircraft operators to recover the costs of
providing inspecti&n services and facilities at GUM. The FAA notes that
the initial charges are based on preliminary estimates of costs and are
to stay in effect only until a rulemaking establishing costs and fee
levels is completed|. If implemented as intended, the legislation does
not appear to conflict with the AHTA or with the requirements for the use
of airport revenue.' Accordingly, the FAA has no basis for objecting to

the legislation at Fhis time.

However, if the seryice charges exceeded the actual costs of providing
the inspection services at the GUM, the service charges might be
considered to be a prohibited tax under the AHTA. Moreover, in these
circumstances, the ﬁayment of the service charge revenue by the GAA to
the Guam Customs and Quarantine Agency and Department of Agriculture

" might be considered a prohibited use of airport revenue under

49 U.S.C. § 47107(1)(2) (A). In other words, to avoid a conflict with
these Federal requirements, the GAA and GCQA must assure that the level
of the service fees do not exceed the costs of providing inspection

services at GUM.

Therefore, the FAA %trongly recommends that the GCQA promptly complete
initial rulemaking to establish the costs of providing the inspection
services and to establish the level of the inspection fees and that the
GCQA review costs aﬁd fee levels on a regulaf basis.

Please call if you h%ve any questions or require further information.

Sincerely,

%S %

oward 8. Yoshio
Manager, Alrportf District
Office
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U.S. Depament ! Western-Paciic Region 300 Ala Moana Bivd,, Rm. 7116
of Transpartation | paponts Distict Office momlu. Hi 96813

L- Box 50244 .
Federal Avialion | Honolulu, Hi 96850-0001
Administration ‘ s (B0B) 54%-1230

T UL YBAX:(808) 541-3462

™,

January 16, 1996 |

Mr. Kevin J. Johnsc‘m

Corporate Counsel 'and Assistant Secretary
Department A1180

5101 Northwest Drive

St. Paul, Minnesota, 55111-3034

Dear Mr. Johnsori:

Reference is made %o your letter of December 4, 1995, regarding the Guam Customs,
Agriculture, and Quarantine services ¢harge (Guam User Fee) levied at Guam
International Airport! Agana, Guam. Our letter of November 13, 1995, was based upon
a review of the legisfation which concluded the following with respect to the reasons
raised in your letter:

Reason 1.A. - “The tegislation and regulations which implement the Guam User

Fee show that the Gluam User Fee related to passengers is, on its face. a head tax.”

Section 40116(b) of f,Q tJ.S.C. 40101 prohibits a State or political subdivision of a State
from levying or collecting a fax, fee, head charge or other charge on an individual
traveling in air commerce. A review of the legisiation authorizing the Guam User Fee
determined that it did not define the fee in a way which fit section 40116. The fee is

levied on the aircraft, and based on the number of passengers which are on the aircraft.

Reason 1.B. ~i “The Anti Head Tax Act prohibits Guam from imposing the Guam
User Fee as to Pass?ngers.'

The Guam User Fee :is {evied on an aircraft and is not levied on an individual. The
prohibition in 49 U_S.C. 40116 is defined as levied on a person, the air fare, the sale, or
the gross receipts frotn air commerce. The Guam User Fee has been determined to not
be a head tax.

Reason 1.C. -[“The anti-Head Tax Act prohibits Guam from imposing the Guam
User Fee as to cargo.‘{’

Section 40116(2)(A) grohibits a State from assessing or fevying a tax on property, but
the property is the praoperty of the air carrier. The property catried by an air carrier is not
what is refered to. The Guam User Fee as it refers to cargo is not prohibited by the
Anti-Head Tax Act.

EXHIBIT "C"




is0e rruUMm:GUAM AIRPORT AUTH ID: PAGE

Reason 1.D. - The Guam User Fee is not a penmitted “Service Charge” under
subse tion (e) of \the Anti-Head Tax Act.”
Your letter states' hat subsection (b) contradicts and makes illegal section {e). Section
(e) is speaking of Lervices and taxes that are normally collected by local govemments
from individuals in their jurisdictions. Section (b) speaks of taxes levied on travelers and
air carriers. The subject of each section is different.

The reasonablenelss of the fees is questioned. The actual cost of providing the services
is not known at this time. The initial rate will be adjusted by reguiation as the cost of the
services becomes known. The actuat adjustment of the service charge to reasonabily
relate to actual co ts should be audited under the authority of the singie audit act The
prozedurs is considered te 52 .'aasmabie and propei.

Reason 2. }l- “The conditions placed upon the Guam User Fee in the FAA letter of
November 13, 1985, do not save the Guam User Fee from the prohibitions of the Anti-

Head Tax Act.”

Our letter mdlcatecj that the anti head tax act may be violated if the fees collected were
higher than the actual cost of the services rendered. It urged the Guam Airport
Authority to determine the ost of the services and to adjust the fees as soon as
possible. Regulatlons to this effect should be promulgated as soon as possible to avoid
the possibility of conflict with Section 40116.

Based on the above‘:, a change in the FAA position regarding the Guam User Fee is not
considered to be necessary at this time. Please advise if we can be of further
assistan e.

Sincerely,

sl S ol

Howard S. Yoshio
Manager, Airports District Office

/cc: GAA (Reynoids)

B aantme



PURPOSE:

AUTHORITY:

SCOPE:

| o,

|

|
To |carry out the provisions of Title XLIV, Chapter
II,‘Sections 47143 through 47151 of the Government
Code of Guam and establishing guidelines by which
CusFoms, Agriculture, and Quarantine Inspection
Service Charges and their requirements are applied,

assessed, and executed.

Promulgated pursuant to Public Law 23-45, Title
XLIW, Chapter II, Sections 47143-47151 of the
Government Code of Guam.

These rules and regulations shall govern
probedures, requirements, and applications of the
Customs, Agriculture, and Quarantine Inspection
Service Charges and parties thereto involved.

I. DEFINITIONS

Whenever in these |rules and regulations the following terms are

used, unless

the| context otherwise requires, they shall be

construed, respectively, to mean:

Agency

agent

arrival

cargo

carrier (s)

carrier bill
of lading

collector

- The Customs and Quarantine Agency of the
Government of Guam.

- A person or party who is authorized to act for
or on behalf of another.

- those persons, passengers, aircraft, vessels,
and/or cargo entering the Territory of Guam
| from a place outside.

- merchandise or goods entered into the
Territory of Guam from a place outside other
| than baggage.

- vessels, aircraft, and/or their legal
representative who engage in the
transportation of crew, passengers and/or
cargo, whether or not for a fee.

- a written receipt given by a carrier for goods
accepted for transportation, and used for the
purpose of entering consignments of cargo into
the Territory of Guam and obtaining clearance
by the service agencies.

- shall mean the Customs and Quarantine Agency,
the Antonio B. Won Pat Guam International
Airport Authority, or their agents.

INTERIM RULES & REGULATIONS - APR. 12, 1996
EXHIBIT "D"




consignee

consignment

consolidated
consignments

crew members

Director

entry

fiscal year

freight
forwarder

Fund

GIAA

GIAT

2

the person entering consignments of cargo into
the Territory of Guam, whether or not acting
as an agent on the behalf of others, and who
is responsible for processing such cargo
through Guam border clearance procedures.

a particular shipment or unit of goods
destined for an identifiable person for final
sale or custody, whether or not entered by an
agent or among other consignments under one
carrier bill of lading.

two or more consignments of cargo consolidated
under one carrier bill of lading.

those persons who are directly connected with
the operation or navigation of an arriving
carrier, and who are identified as crew
members on an official General Declaration or
Crew List.

the Director of the Customs and Quarantine
Agency.

"entry" and its derivatives shall mean that
time when documents and information are
presented to the Customs and Quarantine Agency
for inspection and/or clearance.

the operating year of the Government of Guam
commencing from October 1 of each calendar
year through September 30 of the following
calendar year.

any person in the business of entering cargo
consignments into the Territory of Guam on the
behalf of others for a fee, and who assumes
responsibility for processing those
consignments through general border clearance
procedures as part of that service.

the Customs, Agriculture, and Quarantine
Inspection Services Fund.

Antonio B. Won Pat Guam International Airport
Authority.

The Antonio B. Won Pat Guam International Air
Terminal, the Commuter Terminal, and all other
airport lands and facilities owned -or
controlled by the GIAA.

INTERIM RULES & REGULATIONS - APR. 12, 1996



house bill of
lading

importer (s)

monies

party

passenger

person

rules and
regulations

service agency

services

service charge

Service Charge
Facilities

ultimate
consignee

3

an internal shipping document commonly used by
freight forwarding or similar companies which
identifies the wultimate consignee of a
particular cargo consignment for which entry
is being made.

those persons directly connected with the
entry of cargo into the Territory of Guam from
a place outside. This person may be the
carrier, consignee, freight forwarder, or the
owner of a particular consignment of cargo.

all monetary payments and/or proceeds of the
Customs, Agriculture and Quarantine Inspection
Service Charges and/or late payment penalties
collected or received by virtue of Public law
23-45 and/or these rules and regulations.

those persons, businesses, or corporations
subject to the requirements of Public law 23-
45.

| any person, excluding crew members, entering
| the Territory of Guam.

includes individuals, businesses,
partnerships, associations, corporations,
and/or their agents.

shall mean these rules and regulations
established pursuant to Public law 23-45.

shall mean the Customs and Quarantine Agency
and/or the Plant Protection and Quarantine
Section, Department of Agriculture.

services shall mean Customs, Agriculture, and
Quarantine Inspection Services.

those charges authorized pursuant to Public
law 23-45 and these rules and regulations
where applicable.

those facilities approved and/or designated by
the Agency to be used to provide the services
set forth in these rules and regulations as
mandated by Public law 23-45.

the ultimate person for whom a particular
consignment of cargo is being entered into the
Territory of Guam for final sale or custody.

INTERIM RULES & REGULATIONS - APR. 12, 1996



vessel

week

work day

II.

4

- | every description of watercraft or other
| contrivance used as a means of transportation
on water, but does not include aircraft.

- shall mean the standard calendar week
commencing from Sunday through Saturday.

- shall mean any day of the week, excluding
Saturdays, Sundays, and Holidays.

SERVICE CHARGP FACILITIES

Service charge facﬁlities shall include, but are not limited to,
those facilities at the GIAT, the Commercial Port of Guam, the Agat

Marina,

the Agana| Boat Basin, and other locations as may be

de51gnated by the Agency, that are used to provide the services set
forth in these rules and regulations as mandated by Public Law 23-

45.

III.

SERVICE CHARGES

A.

Air Carrier Services.

1. Purpose and Adjustments. The Director 1is
responsible for assuring, to the extent reasonably
possible! that the service charges to be assessed to the
air carriers by the Antonio B. Won Pat Guam International
Airport Authority reflect as much as possible the actual
costs a§sociated with providing, maintaining, and
operating the service charge facilities which relate to

the air carriers’ operations.

Accordingly, in connection with the Director’s annual
budget review of the service charges set forth in section
IV.A of these rules and regulations, the Director shall
make any necessary adjustments to the service charges so
that those charges reasonably reflect the anticipated
costs duying the upcoming'year of providing, maintaining,
and operatlng the service charge facilities as those
facilities relate to the air carriers’ operations.

In connection with this annual review, the Director shall
also proﬁptly determine what, if any, under- or over-
collection of service charges from the air carriers
occurred |[during the previous year, and the Antonio B. Won
Pat Guanllnternatlonal Airport Authority shall assess and
collect any under-collected sums from, or credit any
over-collected sums to, the air carriers as 1is
appropriate. The additional funds assessed or collected,
or the fgnds credited, shall be allocated fairly among

|
|
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the several air carriers on a prorated basis so that the
total amount of money to be assessed and collected, or to
be credi%ed, shall be apportioned among the several air
carriers| in proportion to each carrier’s respective
percentage of the passenger volume subject to the
service.

Nothing 1n these rules shall be construed to prohlblt the
Dlrector|from reviewing or adjusting the service charges,
or to prohlblt the Antonio B. Won Pat Guam International
Airport ‘Authorlty from revising the Airport Tariff
Schedule|or from assessing, collecting, or crediting the
funds set forth in this section, more frequently than on
an annua]l basis as may be deemed appropriate by the
Director!

2. Charges. In order to calculate the service charges
reasonably' attributable to each air carrier for the
service a88001ated with that carrier, the Director shall
determlne the service charge to the several air carriers
by the follow1ng methodology. The Director shall first
estimate| the current annualized costs of providing,
maintaining, and operating the service charge facilities
as they Felate to air carrier operations, excluding air
cargo operatlons, and then that annualized amount shall
be lelded by 12. The GIAA shall apportion such monthly
amount aTong the several carriers in proportion to each
carriers’ respective percentage of the passenger volume
subject to the services. Such monthly percentage of
passenger volume shall be determined by reference to the
monthly act1v1ty reports of passenger arrivals to be
submltted to the GIAA by the air carriers. This
apportlonment methodology corresponds to the methodology
used by the Agencyy pursuant to a long-standing agreement
with the air carriers, to apportion among the air
carriers| the Charges for Services of Customs and
Quarantine Officers for the cost of using Agency
personnel on an overtime basis.

Upon reV1ew and pursuant to this methodology, the
Director has determined such total current annualized
costs é providing, maintaining, and operating the
service charge facilities as they relate to air carrier
operatlons, excluding air cargo operations, is
approx1mqtely $7,136,848. Thus, the initial monthly
charge attributable to all carriers is $594,737.33 as of
April 13| 1996 for which each air carrier shall be
respon51Ble for remitting to the Antonio B. Won Pat Guam
Internatyonal Airport Authority its assessed pro rata
service charge as determined by the GIAA under these
rules and regulations.

|
|
|
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Sea_Passendger Inspection Services.

1. Charges. Except .as provided under Section V of
these rules and regulations, each sea passenger shall
remit the following service charge to the collector:

(a)] For the period of April 13, 1996 through
September 30, 1996, ten (10) U.S. dollars; and

(b)| Commencing on October 1, 1996 and thereafter,
the| service charge in effect as established by the
Dichtor under these rules and regulations.

Cargo Clearance Services. /

1. Charges. Except as provided under Section V of
these rulles and regulations, each consignee shall remit
the folleing service charge to the collector:

a. ' For the period of April 13, 1996 through
September 30, 1996, five (5) U.S. dollars for a
single cargo consignment under one carrier bill of
lading, and twenty-five (25) U.S. dollars for
consolidated consignments of cargo under one
carFier bill of 1lading arriving at the Guam
International Air Terminal; and

b. For the period of April 13, 1996 through
SepFember 30, 1996, five (5) U.S. dollars for a
single cargo consignment under one carrier bill of
lad%ng, and twenty-five (25) U.S. dollars for
con§olidated consignments of cargo under one
carrier bill of lading arriving at the Port
Autpority of Guam; and

c. | Commencing October 1, 1996 and thereafter, the
seryice charge in effect as established by the
Director under these rules and regulations.

2. Required Documents and Information. Each consignee
shall prévide the Agency with the following documents and
information when presenting cargo for Customs,

. | .
Agriculture, and Quarantine clearances:

a. Carrier Bill of Lading;

b. Invoices and Packing Slip;

c. Consignment Manifest (for consolidated
consignments of cargo when required);

d. House Bills of Lading (for consolidated

consignments of cargo when required); and
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d. Other documents and/or information as may be
necessary for making an accurate assessment of

charges payable under this chapter.

The Director will geview service charges at least annually and make
such periodic adjustments as may be necessary in accordance with
these rules and regulations.

A. Alr Carrier Service Charges.
|

1.

Ann&al Budget Review. Each year the Agency and

Department of Agriculture will prepare and submit
an annual budget to the Legislature. No later than
March 15 of each fiscal year, the Agency and
Department of Agriculture will prov1de the GIAA and
each air carrier subject to the service charge with
a draft of their budgets for air carrier services
showlng the total actual costs associated with
providing, maintaining and operating the service
charge facilities which relate to air carrier
operxations, together with a request for comment to
be prov1ded to the Agency within thirty (30) days.
Coneultation. The Agency will hold at least one
meeﬂing called and scheduled by the Director with
thelDepartment of Agriculture, the GIAA, and the
airicarriers to discuss the draft budgets for air
carqier services and to provide GIAA and the air
carriers with an opportunlty' to comment on the
proposed budgets prior to their submission to the
Legilslature. The Agency will also hold at least
one;meeting called and scheduled by the Director
with the Department of Agriculture, the GIAA, and
the | air carriers to discuss a proposed periodic
adjustment for air carrier services and to provide
GIAR and the air carriers with an opportunity to
comment on the proposed adjustments for providing,
maintaining, and operating the service charge
facilities. The Agency will give due consideration
to the input and comments received from GIAA and
the air carriers during the consultation process.

Final Decision. The Agency and Department of
Agriculture have the sole responsibility and
expressly reserve the right to make all final
decﬂ51ons with respect to their budgets for air
carrier services, and any adjustments thereof,
subyect only to such administrative or Jjudicial
review as may be provided by law.
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The| Agency and the Department of Agriculture’s
dec@sions shall be consistent with and pursuant to
these rules and regulations and in accordance with
Title XLIV, Chapter II, Sections 47143, et. seg. of
the| Government Code of Guam. If, for any reason,
the Legislature fails to approve the Agency’s or
the Department of Agriculture’s budget for
provyiding, maintaining, and operating the service
charge facilities before the end of the current
flscal year, the service charge in effect shall
continue in full force and effect until budgets are
adopted and approved by the Legislature, unless a
periodic adjustment has been made as provided in

sub%paragraph 5 below.

For’al Notice of Service Charge Adjustments. The
Dlrector will deliver written notice of any
adjustment of the monthly service charge to GIAA
and| each air carrier subject thereto. No service
charge adjustments will take effect until the GIAA
has|amended the Airport Tariff Schedule and given
notice thereof for a period of thirty (30) days in
accordance with GIAA’s Terminal Rules and
Reguilations. The amended Airport Tariff Schedule
wil| set forth the adjusted annualized and monthly
costs of customs, agriculture, and gquarantine
services to air carriers, and provide that each
carrier will be assessed a proportionate share of
they monthly costs based on its respective
per?entage of arriving passenger volume.

Periodic Adjustments. In the event that there is
a significant increase or decrease in the
ant%cipated costs of providing, maintaining, and
operatlng' the service charge facilities for air
carrler services after budgets have been submitted
to qhe Legislature and before conducting the annual
review set forth in Section III.A.l1 above, the
Director may adjust the monthly facility service
chafge to air carriers so that the amount of the
cha#ge levied on air carriers by the GIAA will
reagonably reflect anticipated actual costs of
prov1d1ng, maintaining and operating the service
charge facilities. Written notice to the GIAA and
alr‘ carriers of a proposed periodic adjustment
shall coincide with the consultation process as
proylded in subparagraph 2 above. The adjusted
service charge shall not be levied or assessed
untll GIAA has amended the Alrport Tariff Schedule
and | given notice thereof in accordance with its
Terminal Rules and Regulations.
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EXEMPTIONS FOR CARGO AND SEA PASSENGERS

Each consignment df cargo and/or sea passenger arriving in the

Territory of Guam under the following conditions are exempt from
the Customs, Agrlculture and Quarantine Inspection Service Charge,
and/or thelr 1nclu81on in determining the amount payable under
these rules and regulatlons

1.

8.

Dlplomats of Foreign Governments and their cargo
con%ignments who can show that their names appear
on the accreditation listing maintained by the U.S.

Department of State. In lieu of such listing an
individual may present appropriate proof of
diplomatic status to include possession of a
dip}omatic passport or visa, or a diplomatic
identification card issued by a foreign government.

\

Delegates to, or employees of, the United Nations,
or any of its organizations who possess valid proof
of thelr delegate or employee status, such proof to
1nclude possession of a United Nations Passport or
vise, or a valid United Nations identification
card, and their cargo.

Paséengers and cargo consignments that have
departed and returned to Guam without having
touched another port, place, or craft outside of

|
Guam.

Passengers and cargo consignments arriving due to
an emergency when the original destination was
other than a Guam port.

In- éran51t passengers and cargo consignments that
are not subject to the service.

Any} cargo consignment that consists solely of
documents with a total shipping weight of less than
1 kllogram

Official cargo consignments of the U.S. Postal
Service, U.S. Federal Government under a Government
Bilﬂ of Lading, and/or Government of Guam Agency.

Human remains.

|

Nothing in these rules shall be construed to prohibit any of the

persons or cargo consignments enumerated in this section from
actually being subjected to the service as otherwise provided by

law.
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ASSESSMENT, COLLECTION, and REMITTANCE

.o .
A. Antonio B, Won Pat Guam International Ajirport Authority.

The GIAA shalll assess and collect service facility charges,
excluding carbo charges, from air carriers whose operations
require services under Public law 23-45 and these rules and
regulations, and shall deposit all monies received with the
Treasurer of Quam for credit to the Customs, Agriculture, and
Quarantine Inspection Service Fund.

1. Asséssment. The GIAA may bill air carriers for
services|on a monthly basis in accordance with applicable
billing procedures used by the GIAA.

]

Upon the‘issuance of a billing, the GIAA shall provide
the Director with a copy of such billing for record and

]
accounting purposes.

2. Collection and Accountability. The GIAA shall
collect ‘applicable service charges and implement
procedur%s as may be required for the receipt, control,
and accounting of monies taken into its custody.
Accountigg'procedures shall be adopted and maintained in
accordance with generally accepted accounting principles
applicable to airports. All records and receipts
relative‘to this program shall be maintained separate and

apart fr?m other activities of the organization.

3. Dep%sit of Receipts. The GIAA shall coordinate
remittanqe procedures with the Department of
Administration, and shall guide itself by applicable

| . .
Government of Guam requirements for these transactions.

4. Late Payment Penalties. The GIAA receiving or
having o%tstanding service or other charges due in excess
of thirty (30) days shall assess, collect, and deposit
applicable late payment penalties from respective parties
in accordance with its procedures consistent with these
rules and regulations.

5. Compliance. The GIAA shall allow Customs and
Quarantine Agency Personnel or their authorized
represen}atives to verify the accuracy of the service
charges assessed, collected and/or deposited, and to
otherwis# determine compliance with Section 47150, Title
XLIV, Chapter 2 of the Guam Code Annotated and these

rules and regulations.

|
|
|
l
|
|
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6. Reconciliation. The GIAA shall provide the Director
with monthly statements identifying each billing issued
during the reporting period inclusive of year-to-date

aggregates of charges assessed, payments received,
outstanding balances thereof, and deposits made.

Upon reguest, the GIAA shall provide the Director with
any information related to this program as may be
required|

At the end of each year, the GIAA and the Agency shall
reconc1le the amount of service charges payable and
received;within the respective year.

Customs | and uarantine Agency. The Customs and

Quarantine Agency, or its agent, shall assess and collect
service charges, excluding air carrier charges, from those
persons whose [operations require services under Public Law 23-
45 and these lrules and regulations, and shall deposit all
receipts withlthe Treasurer of Guam for credit to the Customs,
Agriculture, and Quarantine Inspection Service Fund.

1. Assessments. The collector shall assess service
charges hpon applicable parties for the provision of
services‘and shall implement internal procedures as may
be required for this process.

2. Collectlon of Service Charges. The collector shall
1mplemen§ security and accounting procedures as may be
requlredlby law or deemed necessary in addition to those
requirements provided herein for the collection of
service qharges.

a. Receiving Payments.

(1) Receiving and Control. Collectors shall
establish the hours of operation and the
locations where payments may be made, and
shall implement procedures for the security
and accountability of monies taken into their
custody.

- (2) Receipts and Records. The collector
| shall furnish each person from whom service
charges were collected a receipt which
identifies payment of the service charge, the
date, the amount remitted, and that for which
the payment is being made.
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b. | Accounting Requirements.

(1) Procedures. Collectors shall apply and
guide themselves by current accounting
procedures applicable to their organization
and the Government of Guam.

(2) Maintenance of Records and Accounts. The
collector shall maintain records of payments
outstanding, due, received, and deposited, and
shall maintain all records, ledgers, accounts,
and monies separate and apart from all other

records, ledgers, accounts, monies, and
activities under the purview of their
organization.

(3) Monthly and Other Statements. The

collector shall prepare and submit monthly
statements to the Director on or before the
last work day of each month which identifies
the total outstanding receivables, payments
received, and payments deposited into the
Customs, Agriculture, and Quarantine
Inspection Services Fund during the reporting
period as of the statement date, and any other
information as may be required by the
Director.

Upon request, the collector shall immediately
provide the Director with any information on
the activity of the account as may be desired.

3. Remittance of Funds Received. All monies received
shall be deposited with the Treasurer of Guam for credit
to the Customs, Agriculture, and Quarantine Inspection
Services Fund within five (5) working days of receipt.
Collectors making such deposits shall be guided by
applicabﬂe Government of Guam procedures of the
Departmeﬂt of Administration for such transactions.

4. Late Payments. Upon receiving or having outstanding
charges due in excess of thirty (30) days from the
applicabﬂe due date, the collector shall assess and
collect applicable late payment penalties, and shall
maintain | records thereof, from each respective party
consistent with the requirements outlined in Section VII
of these |regulations.
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5. Compliance. Collectors shall allow Customs and
Quarantine Agency Personnel or their authorized
representatives to verify the accuracy of the service
chargesﬁassessed, collected and/or deposited, and to
otherwisF determine compliance with Section 47150, Title
XLIV, Chapter 2 of the Guam Code Annotated and these

rules an? regulations.

6. Rec‘onciliation. At the end of each year, collectors
and the[Agency shall reconcile service charges payable
and reqeived from applicable parties within the
respectiye year.

C. Agents. Agents acting on behalf of the GIAA or the
Agency shall guide themselves by these rules and regulations,
the requirements of their respective supervising agency, and
any other law|which may be applicable.

Agents shall make available to their supervising organization
any records, reports, and information under their purview
concerning the Customs, Agriculture, and Quarantine Inspection
Service Charbes for the purposes of these rules and
regulations and final disposition as may be required.

VII. PAYMENTS AND ?ENALTIES

Payments subject t% the provisions of Public Law 23-45 and these
rules and regulatﬁons are due on the date the services are
rendered, unless qtherwise provided herein. A penalty shall be
assessed in additijon to applicable charges in the event that a

payment becomes thirty (30) days overdue.

A. Payvment Reguirements.

1. Payments Due. Except for payments which are
arranged'on a billed basis by the collector under Section
VII.A.2, |payments of service charges become due on the
date services are rendered.

2. Billed Payments Due. Payments for service charges
arranged| on a billed basis become payable as of the
billing date.

3. Currency. All transactions and payments shall be
made with U.S. currency, or made with a valid/certified
check or\money order payable in United States dollars
through a United States bank to the Antonio B. Won Pat
Guam International Airport Authority or to the Treasurer
of Guam Where applicable.

|
|
I
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Penalties.

1. Late Payments. In the event that a person or party
exceeds |thirty (30) days in paying the Customs,
Agriculture, and Quarantine Inspection Service Charges
from thq date due, an interest charge of ten percent
(10%) per annum shall be assessed upon the responsible
party for applicable outstanding balances until otherwise
paid in full.

2. Non%Payment. Any person or party late in paying any
service charge or late payment penalty due under these
rules an@ regulations may be required by the GIAA, the
Agency, or its agents, to make immediate payment for
subsequent services rendered.

Notices.

In the event Fhat a person or party is delinquent in paying
any charges orlpenalties under Public law 23-45 or these rules
and regulations for any reason, the collector shall issue a

known address [identifying, at a minimum, the date in which the

notice of sucf delinquency to the responsible party’s last

subject amoun

was payable, the amount in arrears, and the

penalty for defaulting on payments.

VIII.

REIMBURSEMENTS and FUND ALLOCATIONS
\

The Agency, GIAA,| and their agents, except as provided in
subparagraph A.2 below, shall remit and deposit all funds received
and collected pursuant to Public law 23-45 and these rules and
regulations with the Treasurer of Guam for credit to the Customs,
Agriculture, and Quarantine Inspection Service Fund.

A.

Antonio B. Won Pat Guam International Airport Authority.
Upon appﬁopriation by the Legislature and certification

by the 'Director, the GIAA shall be entitled to
reimbursement for reasonable administrative costs
directly | connected with assessing, collecting, and
remitting service charges and penalties under Public Law
23-45 and these rules and regulations. Such
reimbursement shall be provided in the following manner:
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1. For|the period of April 13, 1996 through September
30, 1996, the following procedure shall apply:

(a)I Billing and Reports. The GIAA shall submit
‘ a bill to the Agency on or before the last
| work day of each year together with a cost
l breakdown and expenditure report identifying
i each expenditure or encumbrance payable during
i the respective billing period; and

2. Com:encing on October 1, 1996, the following
o

reimbursgment procedure shall apply:

(a)' Projected Budget. The GIAA shall submit on
or pefore May 1, 1996, and by March 1st of each
year thereafter, a projected budget in Government
of |Guam budget format reflecting anticipated
administrative costs to assess, collect, and remit
appiicable charges under Public Law 23-45 and these
rules and regulations during the period of October
1st’ through September 30th of the following
Gov?rnment of Guam Fiscal Year;

(b) | Advisory. Upon appropriation by the
Legislature, the Director shall advise the GIAA of
the’authorized reimbursement funding approved by
thelLegislature for expenditure in the following
fis?al year.

(c)’ Deduction from Service Charge Proceeds. T h e
GIA@ is authorized to deduct and retain each month
the [sum equal to one-twelfth (1/12) of the amount
of Feimbursement authorized for the same Fiscal
Yeaﬁ, pursuant to the immediately preceding
subparagraph (b), from the service charge proceeds
collected by GIAA from air carriers, as full
reimbursement for the costs of assessing,
collecting, and remitting applicable charges

puréuant to these rules and regulations.

|

(c)| Additional Expenses, Court Costs, and
Attorneys’ Fees. The GIAA may request
reimbursement for additional or extraordinary costs
. | . :

1ncqrred in the assessment and collection of
seryice charges pursuant to these rules and
regglations, and any enforcement actions or
proceedings for such collection, including, but not
limited to, court costs and attorneys’ fees, by
sub'itting a verified statement for such expenses
within thirty (30) days after the same are incurred

to |the Director of Customs. Upon review and
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verlflcatlon, the Director will reimburse those
cost for which funds are appropriated by the
Leg}slature, which costs shall be subject to
recovery from the air carriers by adjustment of the
serv1ce charges pursuant to Section III of these

rules and regulations.

I
B. Customs gg Quarantine Agency. All operating expenses

and encumbrances of the Customs and Quarantine Agency shall be
paid by the Fund upon appropriation by the Legislature, and
certificationiby the Director.

1. Customs and Quarantine Agency Annual Budget.

The Agendy shall prepare and submit an annual budget each
fiscal year in accordance with budget procedures
applicable to the Government of Guam.

2. Reimbursement Appropriations. The Agency shall
include | in its annual budget request projected
relmbursements for the cost of collecting and remitting
service ?harges by authorized parties.

C. Plant Protection and Quarantine Section, Department of
Agriculture. [The Department of Agriculture shall prepare and

submit to the Guam Legislature an annual budget request which
identifies, separate and apart from all other costs of the
Section and Department the projected costs for providing
applicable Plant Protection and Quarantine services at the
GIAA and at the Port Authority of Guam. The Department of
Agriculture si hall also provide the Director with its Plant
Protection and Quarantine projected budget on or before March
1 of each fiscal year together with a breakdown showing the
allocation oficosts attributable to the different service
charge facilities for the purpose of evaluating service
charges required under Section VI of these rules and
regulations. The Fund, upon appropriation by the Legislature,
shall provide funding for such activities in accordance with
applicable Government of Guam procedures.

IX. SEVERABILITY CLAUSE

If any provision of| these rules and regulations or the application
thereof upon any person, party, or circumstance is held invalid,
such invalidity shall not affect other prov151ons or appllcatlons
of these rules and‘regulatlons which can be given effect without
the invalid provision or application, and, to this end, the

o [ :
provisions of these rules and regulations are severable.
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The aforementioned|Rules and Regulations are hereby promulgated by
the Director of thg Customs and Quarantine Agency this 12th day of
April, 1996 pursuant to Puklic law 23-45, Title XLIV, Chapter II,

1

Section 47149 of the Guam flode Annotated.

.‘ ...’

Direcksor of Customs

—h\—hﬁ\

CalviniHalloway, Attorney Generéi-if:fﬁem
di;:Ej;>fz/S;*~mﬂ

Carl | T.C. Gutierrez, Governor of Guam
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